Background
The Cork Committee on Insolvency, which was tasked to investigate possible reforms in the field of insolvency law in the United Kingdom, uses the following example to illustrate the difficulties for a creditor of an insolvent group member. 1 A holding company incorporates a wholly owned subsidiary company which it undercapitalises. The holding company naturally is responsible for the management of the business and affairs of the subsidiary company to the advantage of the holding company and cumulatively to the prejudice of the subsidiary company. The profits of the subsidiary company are distributed to the holding company as dividends. If the subsidiary company is in need of funding, the holding company provides the funding by means of loans. The subsidiary obtains further credit, under pressure of the holding company, and it obtains a good credit rating due to its membership of the group. The subsidiary then falls on hard times, becomes insolvent and goes into winding-up procedures. The holding company, as a concurrent creditor, at the very least, competes with the other creditors, and a substantial proportion of the subsidiary's assets goes to the holding company which naturally refused to accept any liability for the subsidiary company's debts. The Cork Committee accepted that "a law which permits such an outcome is undoubtedly a defective law". 2 The Cork Committee considered a number of 'principal ideas' 3 to reform the law where insolvency within company groups occurs, especially in situations as illustrated above. The Cork Committee departed from the premise that company groups are realities of the commercial world and insolvency within groups needed to be addressed. 4 These proposals were: firstly, the joint and several liability of the companies within the group for the external debts of the other companies in the group; 5 secondly, an opt-in regime; 6 thirdly, that there could be a contracting-out possibility in respect of the first proposal; 7 fourthly, liability for a company where there has been a departure from a "predetermined code of conduct"; 8 and lastly possible liability for a group member in case of the insolvency of another group member, which liability will be determined by a court, which should have a wide discretion but still within certain parameters. 9 The Cork Committee ultimately made no recommendations for reform since its terms of reference were restricted to insolvency law and that any proposals regarding groups would have had an effect on other areas of the law which did not fall within its terms of reference. 10 
Introduction
The South African Companies Act 11 (hereafter 'the Act') confirms the principle of limited liability. 12 This implies that the shareholders and/or directors of the company are not automatically liable for the debts of the company. 13 The Act further provides that the principle of limited liability may be ignored in particular cases. 14 The principle of limited liability applies in equal measure where the shareholder of a company is another company. Where one company holds the majority of voting rights in another company, or has the power to appoint the directors who have a majority vote on the board meetings of another company, the first mentioned company is the holding company of the second company. 15 The holding company and its subsidiary company form a group of companies as defined by the Act. 16 It has been argued that the application of the principle of limited liability in cases of groups of companies is a historical accident and that it should not necessarily apply where the dominant shareholder is another company. 17 The problem that appears within groups is therefore that of the insolvency of one member in the group and the resulting difficulties for that member's creditors. Under the ordinary principles of company law, a creditor may only turn to his contractual debtor for the enforcement of a debt. The only circumstances where he normally could turn to its holding company, or to that debtor's fellow subsidiary, is where the holding company or fellow subsidiary, as the case may be, provided security for the debt of the debtor or bound itself as co-principal debtor to the creditor. Alternatively, the creditor will have to pierce the corporate veil between the companies within the group if there is a financially stronger group member, or attempt to prove that the defaulting group member acted as an agent for the other group member(s) or attempt to show that the companies in the group were in fact a partnership. 18 These options will not be discussed as possible remedies in the light of the conclusions of Milo, but the focus will rather be on alternative remedies. The focus of this article is not to consider the philosophical arguments in favour of treating limited liability in cases of groups of companies differently to cases where the controlling shareholder is a natural person or natural persons. 19 Instead, the focus is to consider the Janse van Rensburg v. Steyn, 20 Janse van Rensburg v. Botha, 21 Zwarts v. Janse van Rensburg 22 decisions where the consolidation of the entities within a group were ordered against the backdrop of New Zealand law where the pooling and consolidation of assets within the context of a group are possible. The New Zealand law will be evaluated and solutions be proposed to deal with the insolvency of companies within a group to better protect creditors on the assumption that they need more protection. The article is therefore written from the hypothe-15. See s 3(1)(a) of the Act read with the definition of 'holding company' in s 1. 16. See s 1 of the Act for the definition of the concept 'group of companies'. 17. Blumberg 1993, p. 5; Muscat 1996, p. 158 . For a detailed discussion of this argument, the different approaches to limited liability within the context of groups, the different philosophical considerations where there is a group and suggestions based on the piercing of the veil in the United States and the position in Germany, see Milo 1998, p. 318 . See also Stevens 2011 . 18. See Milo 1998 . In this respect see Milo 1998 and Stevens 2011. 20. Janse van Rensburg v. Steyn (ZASCA) sis that the law as it is is inadequate to fully protect creditors of companies within a group of companies, especially undercapitalized subsidiary companies. The suggested solution is based on the principle of a pooling order but coupled with a presumption in favour of holding the holding company and/or other group members liable for the debts of the insolvent subsidiary. The article investigates whether there is a precedent in South African Law for such a presumption and concludes that section 21 of the Insolvency Act 23 may serve as an example for a presumption where the assets of the holding company and/or other group members could be utilized to settle the debts of an insolvent group member.
2.1 Janse van Rensburg v. Steyn, Janse van Rensburg v. Botha, and Zwarts v. Janse van Rensburg The Steyn, Botha and Zwarts cases were all decided on one day by the Supreme Court of Appeal and involved the consolidation of the assets of the Krion pyramid scheme which was operated by one Prinsloo. In essence, there were four entities and a partnership and investments by the public were diverted into the four entities. Upon the liquidation of the entities, it was difficult for the liquidators of every entity to determine which entity, for example, received the investments of particular investors and whether the same entity made the repayment with interest to a specific investor. None of the entities maintained books of account, and assets and liabilities were simply transferred from one entity to the next by Prinsloo. There were close to 9,000 investors in the Krion scheme who on average invested 3.1 times each according to the court in the Steyn case. Close to 27,000 investments were made to the value of about R1.5 billion. To unravel this was an exercise in futility. Some investors received payments which the liquidators wanted to have set aside in terms of section 29 of the Insolvency Act 24 on the basis that some creditors were preferred above others prior to the liquidation of the entities. Hartzenberg J ordered the consolidation of the four estates and the individual liquidators instituted legal action against some investors to recover monies in terms of the provisions of the Insolvency Act. In the Steyn and Botha cases, the courts of first instance refused to set aside the disposition to investors on the basis that there was no debtor-creditor relationship between the consolidated entity and the individual investors. In the Steyn case, the court a quo held that section 29 of the Insolvency Act required that the disposition was made by a specific debtor and that at the decisive moment the liabilities of the debtor exceeded the assets. The liquidators could not prove this since the consolidated entity did not exist at the time of the disposition and did not make the payment. One of the individual entities made the payment to Steyn. In the Botha case, the court a quo also held that the requirement of a debtor-creditor relationship was also not established by before a court would be willing to pierce the corporate veil.
In the meantime, the Companies Act has introduced a provision that allows for a statutory piercing of the corporate veil. 30 This provision was tested in Ex Parte Gore NO and Others. 31 Section 20(9) of the Companies Act essentially provides that a court may disregard the separate juristic personality of a company where any act of the company may constitute an unconscionable abuse of the separate juristic personality of the company. The facts were very similar to the Steyn, Botha and Zwarts cases; i.e. a pyramid scheme where some investors were paid by companies within a group although those companies were not the ones which received those investors' monies. Whichever company within the group of companies could pay an investor was used to repay investors. There were no proper books of account, and monies were transferred at will between companies within the group. Due to the dysfunctional bookkeeping, it was impossible for the liquidators to identify the relevant companies against which investors had claims and therefore the question as whether the court could ignore the separate juristic personality of the subsidiary companies and thus as a result that all the assets and liabilities within the group would be those of the holding company. The court ultimately found that the company was a sham and that there was an unconscionable abuse. Unfortunately, as with the Steyn, Botha and Zwarts cases, the ex parte Gore case was a relatively easy case for a court to pierce the veil on any of the tests which have been used before, whether improper conduct, dishonesty or policy reasons. It does not therefore answer the more factual question as to when certain conduct moves within the realm of improper conduct or when an abuse of separate juristic personality becomes an unconscionable abuse. This begs the question whether the provision of pooling and/or consolidation orders like in the New Zealand Companies Act provides an answer to this question in less clear-cut cases. Consolidation orders, however, also have some difficulties despite the apparent advantages for creditors. Questions like the effect on intra-group loans and the position of secured creditors where one member of the group provided security for the debts of another group member arise. What would the effect be on the position of the creditor? Which claim survives? The secured claim, the unsecured claim or both? It therefore becomes necessary to investigate a system where consolidation orders are possible. The aim will be to see whether this system provides answers to the questions raised as well as the circumstances under which the consolidation orders are possible. The principles and requirements of the New Zealand system could provide valuable guidelines for South African reform in the field of insolvency of a company within a group/insolvency of a number of companies or even of all the companies within a group of companies.
The Position in New Zealand Company Law
The New Zealand Companies Act 32 makes provision for (1) a contribution order and (2) a pooling order by the court, in the context of a company within a group structure when it appears to the court that it will be just and equitable to do so. 33 The court may make a contribution or pooling order on the application of the liquidator, creditor or shareholder of the company. 34 In deciding whether it is just and equitable to make such a contribution order, the court must take into account a number of factors. These factors are: firstly, the extent to which a related company 35 participated in the management of the company in liquidation; secondly, the conduct of the related company towards the creditors of the company in liquidation; thirdly, the degree to which the circumstances that gave rise to the liquidation of the company are due to the actions of the related company and, lastly, the court has a discretion to consider any other matter it deems fit. 36 The requirements which need to be satisfied before a court may order a pooling of the assets of two or more related companies which are in liquidation 37 are, broadly speaking, the same as the requirements in respect of One interesting provision is, however, s 579E(2)(c) which provides that if a pooling order is granted, the effect will be that a claim which one company in a group has against another company in the group will be extinguished. 34. The New Zealand Companies Act s 271(1)(a). 35. The New Zealand Companies Act s1(3) defines a related company as follows: "In this Act, a company is related to another company ifa. The other company is its holding company or subsidiary; or b. More than half of the issued shares of the company, other than shares that carry no right to participate beyond a specified amount in a distribution of either profits or capital, is held by the other company and companies related to that other company (whether directly or indirectly, but other than in a fiduciary capacity); or c. More than half of the issued shares, other than shares that carry no right to participate beyond a specified amount in a distribution of either profits or capital, of each of them is held by members of the other (whether directly or indirectly, but other than in a fiduciary capacity); or d. The businesses of the companies have been so carried on that the separate business of each company, or a substantial part of it, is not readily identifiable; or e. There is another company to which both companies are related;-and related company has a corresponding meaning. contribution orders. The New Zealand Companies Act provides that a court must take certain factors into consideration to determine whether it is just and equitable to grant a pooling order. Firstly, the extent to which any of the related companies took part in the management of any of the other companies; secondly, the conduct of any of the related companies towards the creditors of any of the other companies; thirdly, the extent to which the circumstances that gave rise to the liquidation of any of the related companies are due to the actions of any of the other companies; fourthly, the extent to which the businesses of the related companies have been combined and finally the court is also granted a discretion to consider any other matter as it deems fit. 38 The New Zealand Companies Act, 39 which preceded the current New Zealand Companies Act, also provided for the pooling of assets and contribution orders. It accordingly can be assumed that the New Zealand legislature was satisfied with the manner in which the courts applied the provisions of the 1955 Companies Act. The Cork Committee expressed some reservations regarding the position of the creditors of the holding company, for example that they could stand at a disadvantage should the holding company be ordered to make a contribution in respect of the debts of the subsidiary company. 40 The creditors of the holding company naturally contracted on the basis that the assets of the company will be used only in respect of the claims of that company. 41 The financial position of a company could drastically deteriorate within a short time due to unforeseen external factors like natural disasters or even man-made disasters, as illustrated by the global credit crunch towards the end of 2008. To illustrate the point, assume that holding company X is in a sound financial position but is ordered to make a contribution of R50 million in respect of the debts of its insolvent subsidiary Y. The net asset value of company X is reduced by R50 million but it is still solvent. That position can quickly change due to unforeseen circumstances which will not only prejudice the creditors of company X but also company X itself as well as its shareholders. The company's funds have been reduced by the contribution order, which means that there are 38. The New Zealand Companies Act s 272(2). There is, however also a qualification, viz s 272(3) provides that the mere fact that the creditors of a company in liquidation relied on the fact that another company is or was related to the company in liquidation is not sufficient to grant a contribution or pooling order. Farrar 1998, p. 184, who at 197 states "If the contribution sought from a related company threatens that company's solvency, then the court must consider the equities involved affecting the creditors of that company. These creditors will rely on arguments that they have relied on the separate assets of the company when trading with it and should not be denied a full payout because of that company's relationship with another company." Equity to the creditors of the holding company is, however, not the only factor which a court must take into account. In this respect, see the position adopted by the courts in the United States below.
less funds available for new developments and projects. This could lead to potential job losses and smaller or no dividends for the shareholders of the company. The short-term benefit of assisting the creditors of the subsidiary could have a longer term negative impact, not only on company X but also on its creditors and other stakeholders like employees and the broader community which depend on it. The ultimate irony would be that the holding company itself is eventually liquidated due to a chain of events which started with a contribution order, even if such order was granted in circumstances which did not cause the immediate parlous financial state of the holding company but was the first little snowball which ultimately became an avalanche resulting in liquidation. 42 There The court in the Dalhoff and King 48 case held that it had the power to look at the conduct of the parties after the liquidation over and above the statutory requirements which the court needed to take into account. 49 The first requirement that the court needed to look at was the question of the extent to which any of the involved companies participated in the management of any of the other companies. 50 From the evidence it was clear that the three companies were de facto operated as a single entity and after the liquidation of the companies the bank account of the holding company was used for all the companies. The second factor which the court needed to consider in terms of the previous New Zealand Companies Act was the conduct of the companies towards the creditors of any of the companies within the group structure. 51 Although the number of cases where accounts were not paid by the actual debtor company but by another company was not substantial, the court held that the debts were paid by the entity for whom it was convenient at any particular time. The court therefore held that if the management of the companies treated the companies as one single entity, then so much more would the creditors. 52 The court held in this regard that:
In summary as to this aspect of the matter, it seems to me that the particular instances clearly establish that the conduct of the companies towards creditors was such as to lead to a degree of confusion on the part of creditors as to which companies were involved with what or whom. A considerable degree of confusion had existed and continued to exist and arises from the continued merged operation of these companies. 53 The next consideration was to what extent the conduct of one of the companies led to the liquidation of the other companies. 54 It was clear to the court that the companies 'stood and fell' together and that the demise of one would automatically lead to the demise of the others. 55 It was however not clear to the court that the conduct of one of the companies necessarily led to the financial difficulties of the other companies, but it accepted that it was 'a matter of common sense' that the actions of one of the companies must have led to the financial difficulties of the other companies. 56 The next factor which the court had to take into account was the extent to which the businesses of the various companies were combined. 57 Again the court focused not on individual cases of how the businesses of the var-
S 315C(2) of the New Zealand Companies Act 1955 in essence provides
that a court has to take into account certain factors which are the same factors as required in s 271 (2) ious companies were commingled but rather on the combined effect which the individual cases had.
The points raised relating to a confusion of ownership in respect of particular assets is a further illustration that the persons responsible for managing the companies did not differentiate carefully between them or their activities, nor does it appear to persons dealing with the companies. […] . A degree of flexibility has been preserved which may have been convenient for those operating the companies in good times but which is now extremely inconvenient for those whose duty it is to disentangle what has occurred. That difficulty supports the applicants' contentions [that there was an intermingling of the businesses of the various companies]. 58 The previous New Zealand Companies Act, like the current Act, also enabled a court to take into account other factors which it deemed appropriate or relevant to determine whether or not to grant a pooling order. 59 The first additional factor which the court considered was the issue relating to the debts within the group of companies and their validity. Were the court to refuse the pooling order, the various debts would have had to be individually scrutinized and allocated to the correct entity. This would be time consuming and lead to uncertainty for the liquidators and the creditors. 60 The position of the shareholders was also a factor which the court considered. As pointed out above, the pooling of assets would have a significant impact on the shareholders of the holding company since such an order would result in them not receiving any dividends. The previous Companies Act of New Zealand also placed an express duty on a court to take cognisance of the interests of shareholders who are shareholders of only some of the companies in the group and not of all of the companies within the group. 61 The court held that the purpose of the section was to prevent fraudulent conduct against the shareholders of one company through the conduct of another company within the group structure. Upon the facts in casu there was no intention to defraud or to prefer the shareholders of one company over the shareholders of others. The court held that the sole intention of conducting the businesses as a single entity was one of convenience. 62 Despite this assessment, the court still held that the shareholders of the holding company should not receive preference over the other shareholders within the group. The court reasoned as follows:
It is true that DK Holdings is a public company but people who purchase shares on the stock market must make their own assessment of the ability and style of management in the companies in which they invest, and I do not think that the fact that the shares are publicly traded is a factor which should give a preference to those particular shareholders as distinct from others. 63 A further relevant factor for the court in respect of the position of shareholders is the balancing of interests of shareholders and creditors of a company in cases of insolvency. With reference to Kinsela v. Russell Kinsela Pty Ltd, 64 the court 65 held that the interests of creditors are more important than those of the shareholders in cases of insolvency. According to the court, section 315B(2) of the former Act was there to regulate the relationship between the shareholders inter se and not to find a balance for the competing interests of the shareholders and the creditors of a company. 66 The relevant section 67 in the former New Zealand Act, like the current Act, 68 required the court to be satisfied that it would be just and equitable to grant a pooling order having regard to the relevant factors. The court, having considered the factors discussed above concluded that a pooling order would be apposite in the circumstances:
Taken cumulatively the various matters add up to a formidable case as far as the applicants are concerned. Looked at overall, I think it is apparent that the persons responsible for managing these companies saw them as being separate facets of one enterprise and managed them accordingly dealing with particular situations as was most convenient at the time without reference to strict legal differentiation.
[I]t is hardly surprising that members of the public saw the activities of the group of companies in the same way. Justice and equity are terms which would normally involve equality of treatment taking into account all the surrounding circumstances. Against the background of the operations of this group of companies, I think it would be unjust and inequitable both to shareholders and creditors to allow their liquidation separately, thus preferring some fortuitously as against others and, further, separating out activities which have always in the past operated together. 69 An interesting point which the court also had to consider was the position of one of the creditors who had a claim against one of the subsidiaries. In addition, that 63. Ibid. 64. In Kinsela v. Russell Kinsela Pty Ltd 1986 the court held that "where a company is insolvent the interests of the creditors intrude. They become prospectively entitled, through the mechanism of liquidation, to displace the power of shareholders and directors to deal with the company's assets. It is in a practical sense their assets and not the shareholders' assets that, through the medium of the company, are under the management of the directors pending either liquidation, return to solvency, or the imposition of some alternative administration. creditor obtained security from the holding company of that subsidiary in the form of guarantee. The creditor under normal circumstances, i.e. in the absence of a pooling order, would have had a claim against both the companies as long as it did not receive a total dividend of above 100 cents/$. The creditor therefore requested the court to impose a condition to the pooling order in terms of which both claims would be preserved. The court looked at the intention behind the relevant section in the Companies Act and held that the intention behind pooling orders was to confirm the practice whereby various companies were managed as if they were one entity. The court further held that it would not be appropriate to preserve the separate identity of two of the companies in the group so that the creditor still had two claims. This would, according to the court, not be consistent with the order which the court granted. 70 The court did not, however, accept that there could be appropriate circumstances which could justify the right to preserve different grounds to claim against members of the group. 71 When one tests the facts of the Botha, Steyn and Zwarts cases against the requirements of the New Zealand Companies Act, read with the application of those requirements in the Dalhoff case, the picture that emerges is one of compliance with the requirements for the pooling or consolidation of the assets and liabilities of the entities under the control of Prinsloo. It is possible that not all the factors are individually complied with but the overall picture is significant and not a simple counting of factors. In the Steyn, Botha and Zwarts cases, it was clear that the various entities were de facto operated as a single entity. Secondly it would appear that to the outside world the scheme was operated under one banner. Internally it was also established that Prinsloo treated the different entities as a single entity. The only problematic issue is whether the conduct of the one entity led to the liquidation of the other entities. As this was a pyramid scheme, it is inevitable that the conduct of Prinsloo in respect of all the entities led to the liquidation of all the entities. Separate books of account were also not kept, and to a large extent therefore there was only one entity. An important factor which the Supreme Court of Appeal raises is the difficulty in separating the assets and liabilities of the different entities in the light of the absence of proper bookkeeping. In the Dalhoff case, the court also mentioned the difficulty, time and uncertainty of a process to unravel and allocate the various debts to the individual entities. The position of the shareholders of the different entities was not as important as in the Dalhoff case given the fact that Prinsloo was the driving force behind all the entities. A balancing of interests was therefore not relevant. In sum it could be said that it would have been just and equitable to consolidate the assets and liabilities of the entities within the Krion scheme had it been decided in New Zealand. The issue to be addressed is therefore whether the New Zealand Law on consolidation orders could in some form serve as a basis for reform of the South African Law.
Possible Lessons of New Zealand Law in South Africa
The New Zealand test of just and equitable is founded on a number of factors including the extent to which the number of companies operates as one entity and whether this fact was what was portrayed to the creditors. The degree of commingling of assets and liabilities and the costs and burden of unscrambling this confusion compared to the advantage for the creditors to incur these costs and the possible time involved are also factors to be considered. However, whether the provisions of the New Zealand Companies Act were applied correctly in the Dalhoff case is debatable. Even if one assumes that it was decided correctly, the dearth of case law in respect of pooling /consolidation orders is maybe indicative that these types of orders are reserved for extreme cases. The concept of just and equitable is not foreign to company law in South Africa. It is, e.g., used in the context of the liquidation of a company, whether solvent or insolvent. The previous Companies Act 72 provided that one of the grounds for the winding-up of a company by the court is when the court deemed it just and equitable to do so. 73 Although a number of categories have developed which led to courts finding that it was just and equitable to order the winding-up of a company, these categories did not form a closed list. In Apco Africa (Pty) Ltd and Another v. Apco Worldwide Inc, 74 the Supreme Court of Appeal held that section 344(h) of the previous Companies Act granted a court a wide judicial discretion. 75 Despite this, the majority of cases usually fall within the broad categories of cases where courts are willing to wind up a company on the basis that it is just and equitable. It is submitted that an analogous principle could be established within the context of groups in the light of the provisions of the New Zealand Companies Act, namely that a court may order that the assets and liabilities of companies and/or entities within a group of companies may be consolidated if it appears just and equitable for a court to do so. The court must then take a number of considerations into account which could be similar to the New Zealand Act. Prima facie, it would appear that the corporate veil between the entities is more easily pierced than envisaged by the Act. 76 It is however submitted that the common law position in respect of veil piercing and the factors in the New Zealand Companies Act are very close, if not included, under the statutory test. The insolvency of a group member is one of the situations where the legislature has not adopted any specific provisions which creditors could use to hold the holding company liable for the debts of its insolvent subsidiary. There has been no case law in South Africa where the corporate veil has been pierced between a holding company and a subsidiary to hold the holding company liable for the debts of the insolvent subsidiary company.
No case could even be found where this was attempted. Does this therefore mean that the law as it currently stands is insufficient to cover abuses which could take place upon the insolvency of the subsidiary company? Despite the doubt which has been expressed about the historical foundations for applying the principle of limited liability to company groups, it is a given that the principle was adopted to cater particularly for the situation where the company, in which an investor has invested, fails and goes into insolvency. In such a case, the investor would as a general rule not be liable for the debts of the insolvent company. The principle of limited liability is therefore there on the one hand to stimulate risk-taking. However, as the South African Supreme Court of Appeal mentioned in the Philotex (Pty) Ltd v. Snyman; Braitex (Pty) Ltd v. Snyman, 77 the purpose of business is to take risks but that risk-taking must not be excessive. 78 Limited liability is, however, a privilege and not an automatic right. It may therefore not be abused and if it is abused, the law provides some remedies in the form of the piercing the corporate veil, although this remedy is rarely granted by a court. It should therefore be asked whether it is necessary to consider a remedy either to replace piercing of the corporate veil or a watered down version of the strict requirements in the context of a group of companies. In the context of the insolvency of a subsidiary company and the possible liability of its holding company, the issue surrounding liability of the holding company becomes more complex. The creditors of the holding company are exposed in those cases where they contracted with the holding company on the basis that the holding company is a separate entity and not due to its group membership. Where the holding company acts recklessly, fraudulently or otherwise prejudicially towards the creditors of the subsidiary company, the creditors of the subsidiary company may want to hold 76. S 20(9 the holding company liable for the debts of the insolvent subsidiary. This may however lead to a potential conflict of interests between two sets of creditors; i.e. the creditors of the holding company and the creditors of the subsidiary company. If the holding company is liable for the debts of the insolvent subsidiary, or has to make a contribution or there is a pooling of assets, this will reduce the assets which are available for the creditors of the holding company. 79 Should any imposition of liability on the holding company specifically have to take into account the interests of the innocent creditors of the holding company or should the court be given a broad discretion based on fairness? The court in Chemical Bank New York Trust Company v. Kheel said in this regard:
[E]quity is not helpless to reach a rough approximation of justice to some rather than deny any to all. 80 Creditors of the different companies within a group may be prejudiced by a consolidation order. Creditors of the holding company should probably be taken into consideration before an order is made in respect of liability for the debts of the insolvent subsidiary company. The only manner in which to determine which creditors deserve more protection is by means of policy considerations. But where does the balance between these policy considerations lie? Equally strong arguments could be made out in respect of the protection of each set of creditors, especially where all of them were innocent participants in the activities of the subsidiary and holding companies. Is there therefore a way to protect each set of creditors and simultaneously to satisfy their competing claims? There is one provision in South African law where the creditors of a non-insolvent debtor are prejudiced and potential preference is given to the creditors of the actual insolvent debtors. This provision is found in the Insolvency Act. 81 The Insolvency Act provides that where two parties are married out of community of property and the estate of one spouse is sequestrated, the assets of the other party vest in the trustee of the insolvent spouse, unless the solvent spouse can show that the assets are in fact the assets of that solvent spouse. 82 The purpose of this provision in the Insolvency Act in respect of the assets of the solvent spouse is to prevent collusion between spouses. 83 In terms of the common law the trustee had no power to attach the property of the solvent spouse and he had to prove that there was a collusive disposition between the spouses for the purpose of defrauding the creditors of the insolvent spouse, where he suspected that the insolvent spouse transferred assets to the solvent spouse. 84 The trustee of the estate of the insolvent spouse has to release certain property of the solvent spouse. This includes property which belonged to that spouse before marriage, 85 property acquired under an ante-nuptial contract, 86 property which the solvent spouse acquired with valid title against the creditors of the insolvent spouse during the marriage 87 and property which was obtained with the proceeds of the previously mentioned property. 88 The solvent spouse bears the onus to prove that the property falls within the previously mentioned categories and should be released to him. 89 The most interesting effect of the provision in respect of the property of the solvent spouse is the one which determines the effect of that spouse's failure to prove that certain assets are her property. 90 Section 21(5) of the Insolvency Act provides that:
Subject to any order [releasing property] made under subsection (4) any property of the solvent spouse realized by the trustee shall bear a proportionate share of the costs of the sequestration as if it were property of the insolvent estate but the separate creditors for value of the solvent spouse having claims which could have been proved against the estate of that spouse if it had been the estate under sequestration, shall be entitled to prove their claims against the estate of the insolvent spouse in the same manner and, except as in this Act is otherwise provided, shall have the same rights and remedies and be subject to the same obligations as if they were creditors of the insolvent estate; and the creditors who have so proved claims shall be entitled to share in the proceeds of the property so realized according to their legal priorities inter se and in priority to the separate creditors of the insolvent estate, but shall not be entitled to share in the separate assets of the insolvent estate.
This provision prima facie appears to be nonsensical. It in essence provides that if the solvent spouse cannot prove that assets belong to her, the trustee of the insolvent spouse may realize these assets. The proceeds of the assets are however for the satisfaction of the claims of the creditors of the solvent spouse. If the solvent spouse could not prove that the assets belong to her, why should her creditors then be paid from these assets? 91 The provision still exists despite this contradiction. What it does however provide is the recognition that dispositions between related parties are realities and that they are very difficult to prove, which is detrimental to the creditors of an insolvent person. of the onus of proof to the solvent spouse to prove that the assets belong to her is an attempt to safeguard the interests of the creditors of the insolvent party, which relieves them from the burden of proving that there was a collusive disposition. By analogy, one could consider the feasibility of a similar type of provision within the context of a company group. One could conceivably use the factors which are listed in the New Zealand Companies Act as a point of departure. Should a creditor of an insolvent prove any of the factors, there would be a rebuttable presumption that the group of companies is a single entity. One could also consider that where one of the companies is in liquidation, especially where it is a subsidiary, that the assets of the holding company and/ or of other solvent companies within the group could be attached by the liquidator of the insolvent company. If the solvent company/ies fail(s) to show that those assets are indeed its/theirs, those assets can be used to pay creditors of the insolvent group member. There are therefore provisions in South African law, although inelegantly and contradictorily drafted, which attempt to reconcile the interests of the competing creditors of spouses. The question is whether this could be a workable solution in the context of a group of companies. As mentioned before, the aim of section 21 of the Insolvency Act is to prevent collusive dealings between spouses and the difficulty facing creditors of the insolvent spouse to prove such collusive dealings. It is submitted that the same difficulties would not necessarily be present in the context of a company group. In the first place, the subsidiary may be obviously undercapitalized and own very few assets which it can dispose of. Secondly, profits would have been declared and paid to the shareholders. A paper trail of asset movement would make collusion more difficult to conceal in a group situation than between spouses. A rebuttable presumption or a provision shifting the onus of proof could, however, be helpful to assist creditors of the insolvent subsidiary in those cases where there is no paper trail of transactions between companies within a group of companies.
Conclusion
Milo is of the opinion that any liability will have to be imposed by means of legislation on the holding company, since the piercing of the corporate veil doctrine, agency argument and partnership argument are too vague or uncertain. 92 Milo suggests that there should be a presumption that the holding company ignored or did not respect the separate identity of the subsidiary. This presumption rests on the basis that the principle of limited liability is not necessarily desirable and can therefore be ignored as a point of departure. If the holding company succeeds in discharging this presumption, the Salomon principle will apply. 93 The justification for the presumption which Milo advocates corresponds to the argument that limited liability is a historical accident in respect of company groups and that the economic justification of the principle is not necessarily convincing in respect of company groups. 94 It is submitted that the traditional piercing of the corporate veil test also has not brought any clarity as to when the corporate veil will be pierced. It is submitted that the statutory piercing of the veil test 95 does not adequately address this uncertainty either. It is therefore proposed that a system similar to the pooling and contribution orders in New Zealand law be introduced. What could be done to temper an abuse of such system is to have a system similar to the regime of section 21(5) of the Insolvency law, namely that there should be a presumption in favour of a pooling/consolidation order if certain factors are present. These factors could be the factors listed in the New Zealand Act. The onus would then be on the holding company to show why consolidation should not take place. This suggestion would not destroy the principle of limited liability but only place restrictions on it. The point of departure would therefore still be the separate juristic personality of all the entities within the group. It is submitted therefore that the liquidation provisions of the Companies Act should be amended to reflect this possibility. In respect of intra-group debts and the issue of securities of creditors against one entity in the group and the survival of the main claim against the principal debtor, it is submitted that the court should exercise its inherent discretion to make an appropriate order in this regard.
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